UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON. D.C. 20460

JUN 28, 1985
MEMORANDUM

SUBJECT: Post-Closure Permits
FROM: John H. Skinner, Director Office of Solid Waste
TO: Waste Management Divison Directors, Regions |- X
Issue
40 CFR 270.1(c) requires any hazardous waste disposa unit that closes after January 26, 1983, to
have a permit during the post- closure care period. This requirement raises severd issues which are not
addressed by the regulations and for which guidance has been requested:
Who must gpply for a post-closure permit?

What information must be submitted to satisfy the Part B gpplication requirements?

What is required of Owner/operators of storage surface impoundments who choose to attempt
to “close by remova”?

How does the proposed amendment to 40 CFR 270.1(c) affect the applicability of the post-
closure permit requirement?

This guidance gpplies only to units dosng while in interim satus. If aunit is dready permitted, it
closes under the terms of the closure and post-closure plans that are conditions of the permit.

Regulatory Background

40 CFR 270.1(c) currently requires any hazardous waste disposa unit that closes after January
26, 1983, to have a permit for any applicable post-closure care period. Inaddition, per §264.90(a), as
modified by RCRA 83005(i), aunit that receives waste after July 26, 1982, isaregulated unit and is
subject to the ground-water protection requirements of Part 264, Subpart F when apermit isissued.
The proposed codification rule for the Hazardous and Solid Waste Act of 1984 (HSWA) would amend
§270.1(c)
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post-closure permits for any land disposa unit which recelves waster after July 26, 1982. This
memorandum  addresses the potential impacts of the proposed regulatory amendment as well asthe
requirements of the current regulations and the statute.

Applicability

The dates of closure and final receipt of waste & a disposa unit determine the applicability of
post-closure permits. For purposes of this guidance, the date of closure means the date that closure
was certified pursuant to §265.115. If an interim status unit has not been closed according to an
approved closure plan and certified under 8265.115, it is not considered closed.

In generd, aunit will fal into one of the following four categories regarding the potentid
goplicability of post-closure requirements:

1. Unit completed closure before January 26, 1983, and did not receive wastes after July 26, 1982.

The unit is not subject to post-closure permit requirements or Part 264 ground-water protection
requirements, but gpplicable interim status post- closure requirements must be satisfied. Interim status
corrective action orders (RCRA 83008 (h)) may be used when necessary to require clean-up of
ground-water contamination and other releases from such units. In addition, corrective action
requirements under 83004 (u) may apply to releases from the unit as conditions of a permit for another
unit & the same ste.

Proposed §270.1(c) would not affect this category of fadilities.
2. Unit closed after January 26, 1983, and received wastes after July 26, 1982.

Such units are subject to post-closure permit requirements (as specified in 270.1(c)), and will
be required to obtain post-closure permits. Until a post-closure permit isissued, owner/operators of
such facilities must comply with the Part 265 requirements for closure and post-closure. Corrective
action orders may be used in the interim.

The proposed amendment to §270.1(c) would not affect this category of facilities.
3. Unit closed after January 26, 1983, but did not receive waste after July 26, 1982.

Under current regulations, these facilities are subject to post-closure permitting requirements
(per §270.1(c)), but are not regulated units (per 8264.90 (@) and therefore a permit could not include
Part 264 Subpart F ground-water protection provisons. |If the unit in question has released hazardous
waste or congtituents, two dternatives are available to require corrective action. One option isto issue
a 83008(h) corrective action order. The other isto issue a permit to another unit &t the facility which
treats the closed unit as a solid waste management unit and requires corrective action under 83004 (u).



Proposed §270.1(c) would make receipt of wastes after July 26, 1982, the test for applying
the post- closure permitting requirements. Therefore, after the effective date of the new provison, a unit
of the type described would no longer be required to obtain a permit. However, if a permit isissued for
another, regulated unit a the same facility, that permit would have to require cleanup of any releases
from solid waste management units, including any units of the type described in this scenario.

4, Unit completed closure before January 26, 1983, and received waste after July 26, 1982.

Under current regulations, the unit would be a regulated unit, but would not be subject to a
post-closure permit according to 8270.1(c). Without a permit, Part 264 ground-water protection
requirements could only be applied through the closure process. A 3008 (h) order may aso be used to
require the facility to clean up ground water to stlandards that protect human heglth and the
environment. Alternatively, asin case number one, corrective action requirements may be gpplied as
conditions of a permit for another unit at the Ste.

Again, proposed 8§270.1(c) would make receipt of wastes after July 26, 1982, the test date
for applying al Part 264 post-closure requirements. Therefore, after the effective date, units described
by this scenario would need a permit.

“Closure by Removd”

40 CFR 265.110 (b) provides that post-closure care requirements apply to the owners and
operaors of al hazardous waste digposa facilities, including land trestment units. Therefore, when a
disposd unit doses while in interim satus, an interim satus post- closure plan must be submitted aong
with the interim gtatus closure plan. In addition, the owner/operator must submit an gpplication for a
post-closure permit upon request, subject to the conditions of applicability listed above (40 CFR
270.1(b) and (c)). Theinterim status post-closure plan must be followed until a post-closure permit is
issued.

Surface impoundments and waste piles may or may not be treated as digposd units. If the unit
is closed in accordance with the requirements of 8265.228(a) or (b) or 265.258(a) (i.e., “closure by
removal”), it is not treated as adigposa unit and is not subject to any further post-closure
requirements.* This does not, however, preclude the use of 3008 (h) or 3004 (u) authoritieswhen
appropriate. If the owner/operator cannot or chooses not to close in accordance with the requirements
of §265.228 (a) or (b), the unit istreated as a disposal unit and is subject to the post-closure care
requirements of Part 265 and, upon issuance of any applicable permit, Part 264.

If aplan for closure by remova is gpproved, but it is subsequently determined that closure by
remova did not or cannot be completed for the unit(s), the units are then subject to post-closure care
requirements and a post-closure permit will be required where gpplicable. An interim status post-
closure plan must be submitted immediately and financia assurance

*|t should be noted that for closure by remova, the requirement for remova of underlying and
surrounding contaminated soil includes contaminated ground water if necessary.



established for post-closure care. The post-closure permit gpplication should also be requested
immediately following the determination that closure by remova cannot be achieved.

HSWA Deadlines

RCRA 83005 (e) requires dl interim status land disposal facilities to submit an application “for a
fina determination regarding the issuance of a permit” and certification of compliance with dl applicable
ground-water monitoring and financid respongbility requirements by November 8, 1985 to retain
interim gatus. All landfills, surface impoundments, land trestment units, and waste piles are treated as
land disposal facilities for the purposes of this provison and must certify compliance and submit an
gpplication for afina determination regarding issuance of a permit by November 8, 1985, in
accordance with the loss of interim status guidance.

Processing Procedures and Priorities

The Part 270 and 124 regulations do not differentiate between processing procedures for
RCRA operating permits and permits for the post-closure care period only. Therefore, processing
procedures are the same.

States and Regions should use the guidance in the Revised FY 1985 RCRA Implementation
Plan and the draft Revised Nationd Permits Strategy to identify the most environmentally significant
facilities and develop facility management plans for them, including a schedule for issuance of a post-
closure permit where gpplicable. Review of interim status closure plansis generdly given a high priority
by the National Permits Strategy and should be scheduled as soon as possible given resource congtraints
and other program respongbilities. Further actions and their schedules should be tailored to the specific
Stuation according to the environmenta sgnificance of the facility. If permit issuanceis delayed, post-
closure care must be conducted under an interim status post-closure plan until the permit isissued.
Corrective action orders may aso be used in the interim.

Post-Closure Part B Reguirements

40 CFR 270.14 establishes the information requirements for a RCRA permit application.
Because of the inherent differences between an operating permit and a permit covering only post-closure
care activities, some of the information requirements for an operating permit will not be gpplicableto a
permit for the post-closure care- period. As §270.10(c) gives EPA and States the authority to determine
that the application is complete whenever an gpplication form and supplementd information are completed
to the satisfaction of the Director, this Office recommends that the Director only require that information
which is rdevant to post-closure care activities. Relevant information must be determined on a case-by-
cazbass. At aminimum, however, it should include:



Current Regulatory Requirements (8270.14):

A copy of the post-closure ingpection schedule (8270.14 (b) (5))

A copy of the post-closure plan (8270.14(b)(13))

Documentation of the notice in deed or an gppropriate dternative insrument (8270.14)
(b) (14))

Cogt estimate for post-closure and post-closure financid mechanism (8270.14) (b) (16))
A copy of the gtate financid instrument if gppropriate (8270.14) (b) (18))

Ground water monitoring and protection data (8270.14 (c))

. New information required by the Hazardous and Solid Waste Amendments of 1984, including &
least:

SWMu information §3004 (u)
Financid assurance for corrective action 83004 ()
Expaosure information for landfills & surface impoundments.



